N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

RON BERMAN

V. : Civil Action No. DKC 2002-3470
CONGRESSI ONAL TOVWERS LI M TED
PARTNERSHI P - SECTION I, et al.:

MEMORANDUM OPI NI ON

Presently pendi ng and ready for resolution are Plaintiff Ron
Berman’s objections to the January 29, 2004, and February 23,
2004, orders of Magistrate Judge Jillyn K. Schul ze.! The issues
have been fully briefed and no hearing is deemed necessary.
Local Rule 105.6. For the reasons that follow, Plaintiff’s
objections will be overrul ed.
| . I ntroduction

Plaintiff’s objections arise in a suit for alleged
di sability discrimnation and negligence. The case was referred
to Mgistrate Judge Schulze for resolution of all discovery
di sputes, of which there have been many, and for determ nation
of non-di spositive matters. Presently at issue are three

motions filed by Plaintiff: (1) Decenber 5, 2003 Motion For

Sanctions For Violation of the Scheduling Order (paper no.

1 For reasons discussed herein, Plaintiff has filed
separate “nmotions for reconsideration” of Judge Schulze’'s
January 29, 2004 and February 23, 2004 orders.



77)(“first nmotion for sanctions”); (2) Decenber 11, 2003 Mbtion
For Reconsi deration (paper no. 78); and (3) Decenber 20, 2003
Motion For Sanctions For Failure to Sufficiently Respond to
Di scovery Request s (paper no. 80) (“second notion for
sanctions”). On January 29, 2003, Judge Schul ze denied the
first notion for sanctions and the notion for reconsideration.
See paper no. 92.7? The second nmotion for sanctions was
denied on the substantive issues; that is, to the extent that
Plaintiff sought additional discovery or sanctions based on the
content of the discovery. Judge Schul ze deferred ruling on
Plaintiff’s all egations of bad faith and/or fraud, finding these
claims to present factual and | egal issues well beyond the scope
of discovery. 1d. The parties were granted additional time to

brief these “extrenely serious allegations.” Id. On February

23, 2004, wupon receiving briefs from both parties, Judge
Schul ze, finding the notion not in conpliance with the |ocal
rules and gravely lacking in nmerit, denied the notion in full.

See paper no. 96. Apparently viewing the judicial system as

akin to a battle field, Plaintiff now seeks anot her opportunity

2 The order is dated January 28, 2004, but, because it was
not entered on the docket until the next day, the operative
filing date is January 29, 2004.
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vehemently to assert the sane unsupported theories previously
rej ected on nunmerous occasi ons.
1. Standard of Review

Under 28 U.S.C. 8 636(1)(A), non-dispositive pretrial
matters may be referred to a nmagistrate judge for hearing and
det erm nati on. A district judge may nmodify or set aside any
portion of a magi strate judge’ s non-dispositive ruling “where it
has been shown that the magistrate judge's order is clearly
erroneous or contrary to law.” Id.; see also Fed.R Civ.P. 72(a).
Under the clearly erroneous standard, the review ng court is not
to ask whether the finding is the best or only conclusion
perm ssi bl e based on the evidence. Nor is it to substitute its
own conclusions for that of the magistrate judge. See Tri-Star
Airlines, Inc. v. WIllis Careen Corp., 75 F.Supp. 2d 835, 839
(WD. Tenn. 1999). Rat her, the court is only required to
det er m ne whet her the magi strate judge’s findings are reasonabl e
and supported by the evidence. 1d. It is not the function of
obj ections to discovery rulings to allow whol esale relitigation
of issues resolved by the nmgistrate judge.” Buchanan v.
Consol . Stores Corp., 206 F.R. D. 123 (D. vd. 2002).
I11. Analysis

A. Tineliness of Plaintiff’s Nbtion



Def endants first respond to Plaintiff’s objections by
arguing that the first notion for reconsideration (objection)
“filed” on February 17, 2004 is untinmely under the Federal Rul es
of Civil Procedure. The notion, however, was not entered on the
court’s electronic systemuntil February 18, 2004.° The Court’s
Procedures Manual, I1I11.F. 2, contains the follow ng caution:

“A docunent is “filed” at the tinme the
Notice of Electronic Filing states it was
entered. Thus if you begin the process of
electronically filing a docunent on Decenber
20th at 11:55 p.m and do not conplete it
until Decenber 21st at 12:05 a.m, the Notice
of El ectronic Filing wll state that
docunment was entered on Decenmber 21, 2002 at
12:05 and this will be the date the docunent
was fil ed. The availability of electronic
filing after normal business hours and on
weekends and holidays does not in any way
extend any deadlines inposed by statute,
rule or court order.

Plaintiff, t hus, did not file his first notion for
reconsi deration or objection until February 18.

According to Defendants, Plaintiff should have filed his
nmotion on or before February 13, 2004 -- three days including
weekends plus 10 days excluding weekends from the January 29,

2004 entry of the court’s order. Plaintiff does not clearly

3 The “filed date” reflects the date counsel logged in to
the system but nothing is actually transmtted to the court’s
filing systemuntil the “entered” date and tinme. According to
the court’s el ectroni c database, counsel |ogged into the system
at 11:47:33 p.m on February 17, 2004, but the notion was not
entered until 12:06:49 a.m the next day.
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address the appropriateness of the computing nmethod upon which
Def endants rely, but argues only that Defendants have
i nperm ssibly counted weekend days and, although a puzzling
argunment, that Defendants have suffered no prejudice from
Plaintiff’s motion being filed four days | ater because they had
four additional days to respond. See paper no. 99, at 4.

Under Federal Rule 72(a), a party nust make all objections
to a magistrate judge's order “[w]ithin 10 days after being
served with a copy of the magistrate judge s order.” When
conputing the ten days permtted, weekends and | egal holidays
are to be excl uded. See Fed. R Civ.P. 6(a). \When an order is
filed by electronic neans, as is the case here, Rule 6(e)
permts an additional three days to be added to the 10-day tine
period. See Rule 6(e). The additional three days are generally
consi dered separately and added to the 10-day time period
unaffected by Rule 6(a)’s exclusion of weekends for prescribed
time periods under eleven days. See National Savings Bank v.
Jefferson Bank, 127 F.R D. 218, 221-22 (S.D.Fla. 1989). There
exist differing views, however, anobng various courts over
whet her to conpute the 3-day period before or after conputing
the 10-day period and neither the Fourth Circuit nor the
Maryl and district courts have clearly enunciated a rule either

way. See Mullins v. H nkle, 953 F. Supp. 744, 746 (S. D. WVa. 1997).



A court in the Southern District of Wst Virginia, in
Mul l'ins, announced its preference to establish a clear rule
that, in its district, the 3-day period should be conputed
before the 10-day period. The court referred to this nmethod as
the “3 days first” rule. Id. at 748. Li kewi se, Professors
Wight and M Il er suggest that the three days permtted under
Rule 6(e) should be counted first in order to support the
pur pose behind the time conputation rules and to prevent
i nconsi stent application. See 4B Charles Alan Wight & Arthur
R. MIller, Federal Practice and Procedure 88 1171, at 599-600
(2002). O her federal courts, however, have opted to apply the
three days after conputing the 10-day period to foster
consi stency and ease of conputation. See, e.g., National
Savi ngs Bank, 127 F.R D. at 221-222; Tushner v. United States
District Court, 829 F.2d 853, 855-56 (9'" Cir. 1987); Coles
Express v. New Engl and Teansters & Trucking I ndus. Pension Fund,
702 F. Supp. 355, 357 (D.Me. 1988).

In this case, were the court to conpute the 3-day period
before then the 10-day period, Plaintiff’s nmotion would have
been due on February 13, 2004. That is, three days including
weekends woul d have ended on February 15t and ten days, excl udi ng
weekends and hol i days pursuant to Rule 6(a), would have ended on
February 13'". Thus, under the “3-days first” rule, Plaintiff’s
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motion filed on February 18, 2004 would be untinely. On the
ot her hand, conputing the 10-day period w thout weekends first
and then applying the additional three days, w thout omtting
weekends, would have made Plaintiff’s notion due on February
15t whi ch was a Sunday. Because the rules do not permt the
| ast day of atine period to fall on a weekend or | egal holiday,
Plaintiff had until the next non-holiday weekday to act. See
Rule 6(a). Thus, wunder the 10-days first conputation,
Plaintiff’s notion would have been due on February 17, 2004.
(I't was not, however, entered, and thus filed, until February
18, 2004.)

Not surprisingly, Defendants request this court to adopt the
“3-days first” approach. The court recogni zes the benefit of
having a clear rule on this issue, but will not resolve the
question in this case. |Instead, the court will assune that the
met hod resulting in the |ater date is applicable. Unfortunately
for Plaintiff, the first objection was untinely under either
formulation. Plaintiff did not seek an extension of the tine
for making objections, and waited until nearly mdnight on
February 17 to begin the filing process. Counsel also waited
until nearly m dnight on March 11 to begin the filing of the
second objection, which also was not entered into the court’s

filing systemuntil 12:02:15 AMon March 12. The manual clearly



cautions counsel that the operative date will be the entered
date, and not date when the process is begun. The record is
devoid of any suggestion of excusable neglect or good cause.
Thus, the court need not review the first objection because it
was not tinely filed. Even were the it properly before the
court, however, it, like the second, would fail

B. Motion for Sanctions (paper no. 77)

On Decenber 5, 2003, Plaintiff filed a notion for sanctions
based on Defendants’ alleged failure to conply wth the
scheduling order. Plaintiff argued that Defendants viol ated t he
court’s scheduling order by neither responding to Plaintiff’'s
May 20, 2003 settlenment proposal nor participating in, or making
efforts towards, a future settlenent. Judge Schul ze deni ed the
notion, noting that Defendants had a right to conplete discovery
before evaluating the <case or presenting an appropriate
settlenment response, assum ng that such a response was deened
appropri at e. See paper no. 92, at 1. Judge Schul ze al so
recogni zed that, after conpleting depositions of two w tnesses,
Def endants’ counsel informed Plaintiff’s counsel on Novenber 10,
2003, that he viewed this case as having little substantive
merit. See paper no. 97, at 10. He also informed Plaintiff’s
counsel that he would confer with his clients to ascertain their

response to the settlenent proposal. Based on the efforts of



both parties, Judge Schulze found that the requirement to
certify good faith efforts towards settlenent was satisfied and
deni ed the notion.

Plaintiff now seeks reconsideration of Judge Schulze’'s
order, relying on the sane argunments previously asserted. These
matters were clearly and sufficiently addressed by Judge Schul ze
and Plaintiff has not shown that Judge Schul ze’'s determ nation
is clearly erroneous. See Dawson v. United States, 68 F.3d 886,
895 (5" Cir. 1995)(holding that the good faith effort
requi renment does not require a party to make an offer of
settlenment if, upon “a good-faith evaluation of the respective
positions of the parties in the case,” the party believes an
offer to be inappropriate.). As Plaintiff apparently fails to
understand, “[i]t is not the function of objections to
[ magi strate judge] rulings to allow wholesale relitigation of
i ssues resolved by the magistrate judge.” See Buchanan, 206
F.R D. at 124. Despite Plaintiff’'s displeasure with Defendants’
refusal to settle, Judge Schul ze’s denial of Plaintiff’s notion
for sanctions is supported by the record and does not present a
clear error of law. Accordingly, Plaintiff’s objection to Judge
Schul ze’s denial of the first motion for sanctions wll be
overrul ed.

B. Motion for Reconsideration (paper no. 78)



At the Novenmber 14, 2003 hearing, Plaintiff accused
Def endants of concealing the identity of “the author of the
snmoki ng gun docunent” and thereby delaying Plaintiff’s ability
to conduct a deposition of the author. As a result, Plaintiff
requested that the court order Defendants to pay all costs of
t he author’s deposition. The court denied Plaintiff’s request,
findi ng that Defendants had made reasonable efforts to identify
the author and that Plaintiff suffered no prejudice as a result
of any del ay. See paper no. 92, at 2. Thereafter, Plaintiff
filed a nmotion seeking Judge Schul ze’s reconsi deration of her
ruling. 1In a proper exercise of her discretion, Judge Schul ze
denied Plaintiff’s notion, pursuant to Federal Rule 60(b), as it
merely reargued the | egal issues that were, or could have been,
advanced at the hearing. 1d. A notion for reconsideration is
simply not intended to grant relief under such situations. See

United States v. WIlliams, 674 F.2d 310, 312 (4'" Cir. 1982).

Li kewi se, Plaintiff’'s objection to Judge Schul ze’s deni a
is merely another attenmpt to recycle argunents previously
advanced on two separate occasions. These matters were within
Judge Schul ze’'s discretion and were sufficiently determ ned
under the appropriate standard of review Plaintiff provides

not even a scintilla of evidence to support his allegations of
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abuse of discretion and clear error. As such, there is
absolutely no basis to support a reconsideration of Judge
Schul ze’ s ruling. See CNF Constructors, Inc. v. Donohoe
Constr. Co., 57 F.3d 395, 401 (4" Cir. 1995)(“The di sposition of
nmotions under Rule 60(b) ordinarily is a mtter within the
di scretion of the district court which will not be disturbed on
appeal absent a showi ng of abuse of that discretion.")(citing
Werner v. Carbo, 731 F.2d 204, 206 (4" Cir. 1984)). Plaintiff’'s
obj ection to Judge Schul ze’'s denial of Plaintiff’s nmotion for
reconsi deration (paper no. 78) will therefore be overrul ed.

C. Second Motion for Sanctions (paper no. 80)

Def endants were given until Decenber 2, 2003, to file their
“Third Suppl emental Answers to Plaintiff’s Interrogatories” and
“Third Suppl ement al Response to Plaintiff’'s Request for
Production of Docunents.” Considering the docunents received to
be i nconplete and insufficient, Plaintiff filed, on Decenber 20,
2003, a notion for sanctions based on Defendants’ failure tinmely
and properly to respond to the requests. Plaintiff also
asserted that Defendants’ certification that their responses
were filed tinely was in fact a “fraud upon the Court.” See
paper no. 92, at 3. Judge Schul ze denied the notion for
sanctions in part, holding that the substantive form of

Def endants’ responses were sufficient despite Plaintiff’s
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personal assessment to the contrary. See paper no. 92, at 2.
Judge Schul ze deferred ruling on the allegations of bad faith
and/ or fraud and granted the parties | eave to brief those i ssues
separately.

Thereafter, Judge Schul ze denied Plaintiff’s motionin full,
finding that (1) the motion was not in conpliance with the
certification requirenent of Local Rule 104.7 and (2) given the
severity of the renedy sought and the conduct of both parties,
an award of sanctions was not appropriate. This judgnment is not
only supported by the | aw and the facts, but it was wthin Judge
Schul ze' s discretion to decline awardi ng the severe sanction of
default sought by Plaintiff. See Hathcock v. Navistar Intern.
Transp. Corp., 53 F.3d 36, 40 (4" Cir. 1995) (“[T]he inposition
of sanctions under Rule 37(b) lies within the trial court’s
di scretion.”). In fact, this circuit, recognizing the severity
of default as a sanction, encourages the courts to refrain from
entering a default judgnment if the sufficient grounds do not
exi st. See Steigerwald v. Bradley, 229 F.Supp.2d 445, 449
(D.Md. 2002)(citing Mitual Federal Sav. and Loan Ass’'n V.
Ri chards & Associates, Inc., 872 F.2d 88, 92 (4" Cir. 1989)).
Judge Schul ze found that the answers provided were sufficient
and that found no grounds for sanctions existed as the failure

of Defendants to provide supplenmental answers was a reasonable
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error, unknown to them at the time. The court finds no clear
error in this finding. Accordingly, Plaintiff’s objection to
Judge Schul ze’s denial of the second notion for sanctions wll
be overrul ed. *

| V. Concl usi on

Based on the foregoing reasons, all of Plaintiff’s
obj ections will be overruled. A separate order will follow
/sl

DEBORAH K. CHASANOW
United States District Judge

July 20, 2004

4 Looking at the conduct of both parties, as well as the
i nnumer abl e di scovery di sputes commenced by Plaintiff, it seens
that Plaintiff fared much better under Judge Schul ze’s patient
purvi ew than he may have el sewhere. Plaintiff has continued to
make countl ess accusations that Defendants have acted wi th bad
faith and inproper conduct wthout any basis of support.
Plaintiff s strongly cautioned to review the evidence
t hor oughly before continuing his practice of maki ng unsupported
attacks on Defendants’ veracity and professional conduct.



